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OPINION

GRABER, Circuit Judge:



Plaintiffs are three insurance companies and one trade orga-
nization of insurance companies who do businessin Califor-
nia. They sued the California Commissioner of Insurance
(Commissioner) seeking declaratory and injunctive relief to
bar enforcement of the Holocaust Victim Insurance Relief Act
of 1999 (HVIRA), Cdl. Ins. Code 88 13800-13807 (1999).
The district court issued a preliminary injunction after ruling
that Plaintiffs had established a likelihood of irreparable harm
and a probability of success on the merits of the questions
whether HVIRA violates the Commerce Clause and whether
it violates the federal government's "foreign affairs’ power.
The Commissioner brings this appeal. We leave the prelimi-
nary injunction in place, but for reasons different than those
expressed by the district court.

FACTUAL AND PROCEDURAL HISTORY

HVIRA requiresinsurers that do businessin Californiaand
that sold insurance policies, in effect between 1920 and 1945
(Holocaust-era policies), to persons in Europe to file certain
information about those policies with the Commissioner.1 Cal.

1 Theinformation that the insurance companies must provideis. (1) the
number of insurance policies; (2) the holder, beneficiary, and current sta-
tus of each policy; and (3) the city of origin, domicile, or address for each
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Ins. Code § 13804(a). The reporting requirement also applies
to insurance companies that do businessin Californiaand are
"related" to a company that sold Holocaust-era policies, even
if the relationship arose after the policies were issued. Id. A
"related company" is any "parent, subsidiary, reinsurer, suc-
cessor in interest, managing genera agent, or affiliate com-
pany of theinsurer." I1d. 8 13802(b). HVIRA requiresthe
Commissioner to store the information in a public"Hol ocaust
Eralnsurance Registry.” Id. § 13803. The Commissioner
must "suspend the certificate of authority to conduct insur-
ance business in the state of any insurer that failsto comply"
with HVIRA's reporting requirements. 1d.8 13806.

Plaintiffsfiled four separate actions against the Commis-
sioner, in which they sought to enjoin enforcement of
HVIRA. The actions were brought by: (1) Gerling Global
Reinsurance Corp. of America and its affiliates (collectively,
Gerling), who are, according to their complaint,"arguably
“affiliated’ [with] . . . or “related[to]' " two German insurers



that issued Holocaust-era policies; (2) American Insurance
Association (AlA), anonprofit trade association of insurers
whose member-insurers are required to report under HVIRA,
and American Re-insurance Company, awholly owned sub-
sidiary of a German corporation "that has investment interests
in European insurance companies that do issue insurance poli-

policyholder listed in each policy. Cal. Ins. Code8 13804(a)(1)-(3). In
addition, the insurer must certify that: (1) the proceeds of the policies were
paid; or (2) the beneficiaries or heirs could not be located after diligent
search, and the proceeds were distributed to Holocaust survivors or chari-
ties; or (3) acourt of law has certified a plan for distributing the proceeds;
or (4) the proceeds have not been distributed. 1d. 8 13804(b)(1)-(3). The
implementing regulations state that, if "the insurer states that it has no
actual policies to report because the records are no longer in the posses-
sion of the insurer or its related company(ies), it shall provide a complete
explanation of that statement.” Cal. Code Regs. tit. 10, § 2278.2(a) (2000).
Any insurer who knowingly files false information is subject to a penalty
of up to $5,000. Cal. Ins. Code § 13805.
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cies’; (3) Winterthur International America Insurance Com-
pany, its affiliates, and numerous other insurance and
underwriting companies (collectively, Winterthur), who are
"arguably “related companies . . . with more than forty insur-
ance companies currently located in Europe”; and (4)
Assicurazioni Generai (Generali), an Italian insurance com-
pany that issued Holocaust-era policies and currently does
businessin California. The district court determined that the
four cases were "related” within the meaning of Eastern Dis-
trict of CaliforniaLocal Rule 123(a) and assigned the casesto
the same judge, but did not consolidate them.

Plaintiffs sought declaratory and injunctive relief, claiming
that HVIRA violates the Commerce Clause, the Due Process
Clause, the Equal Protection Clause, and the foreign affairs
power. Gerling also asked the court to review two statutes that
were enacted at the sametime as HVIRA: (1) California Code
of Civil Procedure § 354.5 (1999), which allows California
residents to bring claims for the payment of Holocaust-era
insurance policies and extends the statute of limitations on
such claims until December 31, 2010; and (2) California
Insurance Code 8§ 790.15 (1999), which requires the Commis-
sioner to suspend the certificate of authority of any insurer
who has failed to pay on valid Holocaust-era policies. The
Commissioner filed amotion to dismiss in which he argued



that Gerling did not have standing to challenge California
Code of Civil Procedure § 354.5 or California lnsurance Code
§ 790.15. The district court granted the motion, ruling that
Gerling had not established an imminent threat of prosecution
under those statutes. Gerling does not challenge that holding.

Plaintiffs al filed motions for a preliminary injunction. The
district court granted their motions, holding that"plaintiffs
have established a probability of success under the foreign
affairs doctrine and the Commerce Clause." The court did not
rule on Plaintiffs other grounds for relief. The district court
also held that Plaintiffs had established the likelihood of irrep-
arableinjury.
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The Commissioner timely appealed the district court's
ordersin all four cases. We have jurisdiction under 28 U.S.C.
§ 1292(a)(1). Because these cases all involve the same legal
issues, we consider them together.

STANDARD OF REVIEW

We review for abuse of discretion the grant of a prelimi-

nary injunction. EDIC v. Garner, 125 F.3d 1272, 1276 (9th
Cir. 1997). A district court abusesits discretion if it basesits
ruling on an erroneous view of the law or on aclearly errone-
ous assessment of the evidence. Roev. Anderson , 134 F.3d
1400, 1402 (9th Cir. 1998).

DISCUSSION

A. The Standard for Issuing a Preliminary Injunction

"To obtain apreliminary injunction, a party must establish
either: (1) probable success on the merits and irreparable
injury, or (2) sufficiently serious questions going to the merits
to make the case afair ground for litigation with the balance
of hardshipstipping decidedly initsfavor." Baby Tam & Co.
v. City of LasVegas, 154 F.3d 1097, 1100 (9th Cir. 1998).
The two alternatives represent two points on a dliding scale.
Roe, 134 F.3d at 1402. The district court held that Plaintiffs
actions fell within the first category. The Commissioner does
not dispute the district court's finding of irreparable injury;
rather, he questions whether the district court abused its dis-
cretion in ruling that Plaintiffs established a probability of
success on the merits.




The district court's reasoning implies that Plaintiffs demon-
strated a probability of success on their claim that HVIRA is
unconstitutional on itsface. The court did not make individu-
alized findings of irreparable injury, nor did it discuss either
congtitutiona claim in the context of a particular Plaintiff. As
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presented in this appeal, Plaintiffs challengesto HVIRA
involve issues of law only.

B. The Commerce Clause Claim

As noted, the district court held that Plaintiffs established
aprobability of successthat HVIRA violates the Commerce
Clause. We disagree and hold that the district court based its
conclusion on an erroneous view of the law.

1. The McCarran-Ferquson Act, 15 U.S.C. 88§ 1011-1014
(1945) (McCarran Act)

In United States v. South-Eastern Underwriters Assn, 322
U.S. 533, 553 (1944), the Supreme Court held that the "busi-
ness of insurance" fell within Congress power to regulate
interstate commerce. That holding conflicted with the previ-
ous understanding of the relationship between the business of
insurance and the Commerce Clause; before 1944, the Court
had implied that the states could regulate the insurance indus-
try without federal interference. See Prudential Ins. Co. v.
Benjamin, 328 U.S. 408, 414-16 (1946) (discussing the his-
tory of insurance regulation and the Commerce Clause).

The McCarran Act was Congress response. Id. Title
15, 8§ 1011 of the McCarran Act states:

Congress hereby declares that the continued regu-
lation and taxation by the several States of the busi-
ness of insurance isin the public interest, and that
silence on the part of the Congress shall not be con-
strued to impose any barrier to the regulation or tax-
ation of such business by the several States.

Section 1012(a) provides that the "business of insurance
... shall be subject to the laws of the severa States which
relate to the regulation or taxation of such business.” The
phrase "business of insurance” refers to "the relationship
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between the insurance company and the policyholder * and
includes "the fixing of rateq[,] . . .[t]he selling and advertising
of policies, and the licensing of companies and their agents.”
SEC v. National Sec., Inc., 393 U.S. 453, 460 (1969) (cita-
tions omitted).

2. The McCarran Act Appliesto HVIRA

Plaintiffs argue, and the district court held, that the McCar-
ran Act does not apply to HVIRA because it is an impermissi-
ble "extraterritorial" regulation, as discussed by the Supreme
Courtin FETC v. Travelers Health Assn, 362 U.S. 293 (1960),
and by this court in Ace Check Cashing, Inc. v. Aetna Casu-
aty & Surety Co. (In re Insurance Antitrust Litigation), 938
F.2d 919 (9th Cir. 1991), aff'd in part, rev'd in part sub nom.
Hartford Fire Ins. Co. v. Cdlifornia, 509 U.S. 764 (1993).
Neither Travelers nor In re Insurance applies to the present
dispute, however.

Travelers and In re Insurance involved the interpretation of
§ 1012(b) of the McCarran Act, which instructs courts not to
construe any other federal statute as preempting a state insur-
ance regulation unlessthereis a clear statement from Con-
gress to do so. Section 1012(b) reads in part: "No Act of
Congress shall be construed to invalidate, impair, or super-
sede any law enacted by any State for the purpose of regulat-
ing the business of insurance. . . unless such Act specifically
relates to the business of insurance].]" Section 1012(b) also
provides that the Sherman Act, the Clayton Act, and the Fed-
era Trade Commission (FTC) Act do apply to the "business
of insurance,” but only "to the extent that such businessis not
regulated by State law."

The Supreme Court in Travelers and thiscourt in In re
Insurance held that Congress did not intend to shield an insur-
ance company from federal regulation if one state expressy
regulated an insurance company's conduct, but the conduct
that the federal government sought to regulate occurred in a
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different state. In Travelers, a Nebraska statute prohibited
Nebraska insurance corporations from engaging in unfair
trade practices "in any other state." 362 U.S. at 296. A
Nebraska insurance corporation argued that the Nebraska stat-
ute precluded the FTC, under § 1012(b) of the McCarran Act,



from regulating conduct of the insurance corporation that
occurred outside Nebraska. The Supreme Court disagreed,
concluding that Congress did not intend for the'law of asin-
gle State [to take] from the residents of every other State the
protection of the" FTC Act. Id. at 298.

The Court observed that Congress had delegated its power
to regulate insurance because it believed that insurance regu-
lation was alocal matter. 1d. at 302. The Court reasoned that
the insurance company's argument would subvert the McCar-
ran Act; if one state had a fair-trade statute that purported to
regulate nationwide, an insurance company located there
would be free from the reach of the FTC Act in every other
state. The Court'sinterpretation of 15 U.S.C. § 1012(b)
avoided this absurd result.

Similarly, in In re Insurance, this court applied Travelers

to rgject the notion that Congress intended for the antitrust

law of asingle state to preclude application of the Sherman
Act to insurers conduct that occurred in other states. Inre
Insurance, 938 F.2d at 928. We noted that "[s]tate insurance
schemes do not, and could not, purport to regulate the bulk of
international insurance transactions.” 1d. (citation and internd
guotation marks omitted).

In neither case did the court evaluate the constitutionality
under the Commerce Clause of the state act that attempted to
regulate "extraterritorially." Instead, both cases involved stat-
utory interpretation. The courts merely held that, irrespective
of the constitutional limits of a state's power to regulate
extraterritorially, Congress did not intend for the regulatory
scheme of one state to protect the citizens of all other states
and thereby eliminate the need for federal regulation.
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There is a second important distinction between the two
cited cases and the present dispute: the difference between
HVIRA and the state laws considered in Travelers and Inre
Insurance. In those cases, the state laws sought to regulate
directly the conduct of an insurer in another jurisdiction. By
contrast, HVIRA seeks only to obtain information about con-
duct in another jurisdiction, without affecting directly any of
that conduct. For those two reasons, neither Travelers nor In
re Insurance answers the question that we face.

The district court's holding that the McCarran Act does not



apply to HVIRA aso rested on its belief that HVIRA must be
viewed as a part of California's overall plan to force foreign
insurance companies to settle insurance claims with Califor-
niasresidents. The district court cited HVIRA's legidative
findings and declarations and held that HVIRA encourages
the resolution of claims concerning Holocaust-era policies
"through an international process' and thus attempts to "regu-
late the decision making authority of European insurance
companies to pay or not to pay claims on European policies.”
That reasoning mischaracterizes HVIRA as a matter of law.

HVIRA, by itsterms, does not regulate "the decision mak-
ing authority of European insurance companiesto pay or not
to pay claims on European policies’ in any way. HVIRA
requires California companies only to provide information
about Holocaust-era insurance policies that they (or any of
their affiliates) issued.

A second and separate statute, California Code of Civil
Procedure 8§ 354.5, alows Californiaresidents to bring claims
for payment of Holocaust-era insurance policies. A third stat-
ute, California Insurance Code § 790.15, authorizes the Com-
missioner to suspend the licenses of insurance companies who
have not paid valid Holocaust-era claims. The district court
dismissed Gerling's action challenging the validity of

those two provisions because Gerling lacked standing. In
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short, the question of the validity of those two statutes must
remain for another day.

It istrue that, by enacting HVIRA, Caifornids legidature
intended to help California residents recover on unpaid poli-
ciesthat were entered into in foreign countries by giving them
access to information. It also islikely that California's legisla-
ture smply intended to protect its residents from insurance
companies that have not paid valid insurance claims. 2 In any
event, however, the legidlature's stated purpose in enacting a
statute is not dispositive of adormant Commerce Clause chal-
lenge. The Commerce Clause seeksto prevent extraterritorial
economic "effects," not purposes. See Healy v. Beer Inst., 491
U.S. 324, 336 (1989) ("The critical inquiry is whether the
practical effect of the regulation isto control conduct beyond
the boundaries of the State." Extraterritorial regulation "is
invalid regardless’ of the intent of the enacting legidature.)
(emphasis added); Birth Hope Adoption Agency, Inc. v. Ari-




zona Health Care Cost Containment Sys., 218 F.3d 1040,
1044 (9th Cir. 2000) ("Thefirst step in evauating state regu-
latory measures under the dormant Commerce Clauseisto
determine whether it regulates evenhandedly with only inci-
dental effects on interstate commerce, or discriminates against
interstate commerce.") (citations and internal quotation marks
omitted).

HVIRA's reporting requirements might force a "related”
company of a California businessto search for information,
but that is the extent of HVIRA's "extraterritoria” reach.
HVIRA, on itsface, does not regulate foreign insurance poli-
cies, or control the substantive conduct of aforeign insurer,

2 The state requests information from foreign insurers in other contexts,
too. For example, California Insurance Code § 699.5 (1994) requires
insurers that are owned, operated, or controlled by other governments to
provide information so that the Commissioner can determine whether "the
insurer is subject to any form of subsidy that would enable it to compete
unfairly with domestic insurers."
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or otherwise affect "the business of insurance " in any other
country.

In conclusion, Congress has expressly delegated to the

states the power to regulate insurance, free from the con-
straints of the dormant Commerce Clause. The Supreme

Court has noted that the "licensing of companies” is part of
the "business of insurance”" and is covered by the McCarran
Act.3 National Sec., 393 U.S. at 460. HVIRA isaCalifornia
insurance regulation of Californiainsurance companies that
affects foreign commerce only indirectly. Consequently, the
McCarran Act applies and the dormant Commerce Clause
does not. See Benjamin, 328 U.S. at 430-31 (noting that Con-
gress, through the McCarran Act, "clearly put the full weight
of its power behind existing and future state legidation to sus-
tain it from any attack under the commerce clause to whatever
extent this may be done with the force of that power behind

it, subject only to the exceptions expressly provided for").

3. HVIRA Does Not Impede the Federa Government's
Ability to Speak With "One Voice' on a Matter
Affecting Foreign Commerce

HVIRA touches on foreign commerce because of the



indirect effect described above. The question remains whether
that fact provides an independent reason to hold that Plaintiffs
have established a probability that HVIRA is unconstitutional.
The answer is"no."

The Supreme Court confronted asimilar issuein Barclays
Bank PLC v. Franchise Tax Board, 512 U.S. 298 (1994).
There, the Court considered whether Californias worldwide-
reporting tax system violated the dormant Commerce Clause.

3 Plaintiffsimplicitly recognize that HVIRA regulates the "business of
insurance." Seeking information from insurers about their claims-paying
record, to be used in the licensing process, is aform of regulating the busi-
ness of insurance.
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The Supreme Court, after noting that the Californiatax was
constitutional under typical dormant Commerce Clause analy-
sis, evaluated whether the tax's effect on foreign commerce
impaired the federal government's ability to speak with "one
voice." |d. at 328. The Court held that it did not. 1d.

The Court noted that Congress had considered, and eventu-
ally rejected, legidation that would have precluded state stat-
utes like the onein dispute in Barclays. 1d. at 324-28. The
Court reasoned that Congress was willing "to tolerate” the
states worldwide-reporting tax statutes. 1d. at 327. Signifi-
cantly, the Court then observed that "the foreign policy of the
United States. . . [is] much more the province of the Execu-
tive Branch and Congress than of this Court"; therefore, the
foreign companies argument that the California statute "is
unconstitutional becauseit islikely to provoke retaliatory
action by foreign governments is directed to the wrong
forum." 1d. at 327-28 (citation and interna quotation marks
omitted).

Similarly, in Wardair Canada, Inc. v. Florida Department

of Revenue, 477 U.S. 1 (1986), the Court evaluated whether
aFloridatax on airline fuel, which increased the tax liability
of foreign airlines, prevented the federal government from
speaking with "one voice." The Court concluded that the Flor-
idatax did not violate the Commerce Clause. Id. at 12-13. The
federal government had entered into more than 70 bilateral
aviation agreements, none of which purported to preclude the
type of tax enacted by Florida. The Court reasoned:"By nega-
tiveimplication . . . , the United States has at least acqui-




esced" in the type of statute enacted by Florida. 1d. at 12.
Moreover, "[i]t would turn dormant Commerce Clause analy-
sis upside down to apply it where the Federal Government has
acted, and to apply it in such away asto reverse the policy
that the Federal Government has elected to follow. .. . [T]he
Federal Government is entitled in its wisdom to act to permit
the States varying degrees of regulatory authority. " 1d.
(emphasisin original).
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Barclays and Wardair Canada teach that, before we can
hold that an otherwise constitutional state statute 4 that affects
foreign commerce is unconstitutional because it prevents the
federal government from speaking with "one voice, " we must
examine whether the federal government has chosen to permit
the states to act. After conducting that examination, we hold
that Congress has spoken affirmatively in the area of
Holocaust-erainsurance policies and has acquiesced in state
lawslike HVIRA.5

In 1998, Congress passed the U.S. Holocaust Assets Com-
mission Act of 1998 (Holocaust Act), Pub. L. 105-186, 112
Stat. 611, as amended Pub. L. 106-155, § 2, 113 Stat. 1740
(1999) (codified at 22 U.S.C. § 1621 note), in order "to estab-
lish acommission to examine issues pertaining to the disposi-
tion of Holocaust-era assets in the United States . . . and to
make recommendations to the President on further action, and
for other purposes.” Holocaust Act Intro. The Holocaust Act
instructs the Commission to "conduct a thorough study and
develop a historical record of" certain assets,"if such assets
came into the possession or control of the Federal Govern-
ment." 1d. 8§ 3(a)(1). The Commissioner and Amicus the State
of Californiaargue that 8 3(a)(4), which concerns Holocaust-
erainsurance policies, isrelevant to this litigation:

In carrying out its duties under this Act, the Com-
mission shall take note of the work of the National
Association of Insurance Commissioners with regard

4 In both Barclays andWardair Canada, the state statute was "otherwise
congtitutional" because it did not discriminate against interstate com-
merce, while in the present case HVIRA is "otherwise constitutional”
because of the McCarran Act.

5 A much stronger case for congressional acquiescence exists here than

in Wardair Canada or Barclays. In those cases, the Court inferred con-
gressional acquiescence by negative implication. In the present case, how-




ever, we need not draw a negative inference from what Congress did not
say, but can draw a positive inference from what Congress did say in the
Holocaust Act.
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to Holocaust-era insurance issues and shall encour-
age the National Association of Insurance Commis-
sionersto prepare areport on the Holocaust-rel ated
claims practices of al insurance companies, both
domestic and foreign, doing businessin the United
States at any time after January 30, 1933, that issued
any individua life, health, or property -- casualty
insurance policy to any individual on any list of
Holocaust victims. . . .

Id. 8 3(a)(4)(A). The report by the National Association of
Insurance Commissioners (NAIC) "should include the follow-
ing, to the degree the information is available": (1) the num-
ber of policiesissued by insurance companies to victims of
the Holocaust; (2) the value of each policy at the time of
issue; (3) the total number of policies, and the dollar amounts,
that have been paid out; and (4) the total present-day value of
assets in the United States of each company. Id. 8§ 3(a)(4)(B).
Section 3(a)(3), entitled "Coordination of Activities," states
that the Commission "shall, to the maximum extent practica-
ble, coordinate its activities with, and not duplicate similar
activities aready being undertaken by, private individuals,
private entities, or government entities, whether domestic or
foreign." (Emphasis added.) Section 3(b) adds that the Com-
mission "shall review comprehensively any research by . . .
non-Federal government entities, whether domestic or for-
eign." (Emphasis added.)

The Holocaust Act does not refer in so many words to state
legidation as a cause of domestic governments undertaking
this"research,” 8 3(b), nor doesit explain what "work" of
NAIC the Commission isto take "note" of,8 3(a)(4). There
are several reasons, however, why we read the Holocaust Act
to embrace state legidation like HVIRA.

NAIC isan organization of insurance regulators from the
50 states. The Holocaust Act asks for detailed information on
the Holocaust-related claims practices of "al insurance com-
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panies, both domestic and foreign, doing businessin the




United States at any time after January 30, 1933. " 1d.

8 3(a)(4)(A) (emphasis added). Thisinformation isto include
data on individual Holocaust-era policies. 1d. If Congress was
expecting a detailed report on the claims practices and poli-
cies of "foreign” insurance companies from an organization
consisting only of state insurance regulators, Congress must
have expected that the regulators would be acting pursuant to
state law. Congress must also have been aware that, in order
to fulfill the Holocaust Act's broad objectives, state insurance
commissioners might have to require the foreign affiliates of
domestic insurance companies to search aforeign office for
information on Holocaust-era policies.

Even if Congress reference to the "work™ of NAIC is not,

by itself, encouragement of state statutes like HVIRA, Con-
gress was aware that domestic governmental entities were
conducting research into the activities of Holocaust-erainsur-
ers. Asnoted, 8§ 3(b) of the Holocaust Act requires the Com-
mission to "review comprehensively any research by . . . non-
Federal government entities, whether domestic or foreign”
(emphasis added), and § 3(a)(3) requires the Commission to
"coordinate its activities" with those of domestic governmen-
tal entities.

The legidative history of the Holocaust Act supports our
conclusion that Congress was aware of the states effortsto
obtain information on Holocaust-erainsurance policies. In
1998, there was aflurry of activity in Congress relating to
Holocaust-era assets. On February 12, 1998, the House Com-
mittee on Banking and Financia Services held a hearing on
"The Restitution of Art Objects Seized by the Nazis from
Holocaust Victims and Insurance Claims of Certain Holocaust
Victims and Their Heirs': Hearing Before the House Comm.
on Banking & Fin. Servs., 105th Cong. 131 (Feb. 12, 1998).

State Insurance Commissioners Quackenbush (of Cali-
fornia) and Senn (of Washington) testified at that hearing.
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Commissioner Senn noted that she chaired the NAIC"Holo-
caust Insurance Issues Working Group,” which was investi-
gating Hol ocaust-era insurance issues with the help of "state
insurance departments.” 1d. 1998 WL 65380. She explained
that NAIC had requested voluntary cooperation from the
insurance companies but, "[i]f our requests for cooperation
are not satisfied, then the states may begin to exercise [regula-



tory] powers." 1d. "Congress and the States can work togeth-
er," Commissioner Senn concluded. Id. 105th Cong. at 134.
Commissioner Quackenbush added that he had held hearings
in Californiarelating to thisissue, and he was'prepared to
revoke [the] certificate of authority, which alows a company
to sell insurance in California, for [any insurance company]
and any of its American subsidiaries, if it failsto " provide
information on Holocaust-era policies. Id. at 142. The Chair
of the House committee, Representative Leach, who spon-
sored the Holocaust Act two months | ater, noted:

[L]et me say that because thisis an issue of interna-
tional significance, there are aspects of the American
system that are not widely understood abroad, and
one relates to the Federal nature of America, particu-
larly in the insurance arena, the decision of the
United States Congress, in effect, either to devolve
or not to assume responsibility for basic insurance
regulation, which gives the States a significant role.
And that means that as two symbolic State insurance
commissioners, there's agreat deal of authority that
residesin your offices.

Id. at 157 (emphasis added).6 On the basis of the text, context,
and history of the Holocaust Act, we conclude that Congress
was aware of the states involvement in this area and, at |east
implicitly, encouraged laws like HVIRA.

6 Representative Leach submitted adraft of the bill, H.R. 3662, to the
House on April 1, 1998. See 1998 Cong. Q. 3662, 105th Cong., 2d Sess.
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Notwithstanding the Holocaust Act, Plaintiffs argue, and
the district court held, that HVIRA conflicts with afederal
policy relating to "Holocaust victims compensation efforts’ as
evidenced by three actions undertaken by the executive
branch. They are: (1) the Foundation Agreement between
Germany and the United States (Foundation Agreement); (2)
the International Commission on Holocaust Era Insurance
Claims (ICHEIC); and (3) the Swiss-US Joint Statement. The
following is a brief summary of each:

a. The Foundation Agreement

In December 1999, the German government and German
companies agreed to fund aDM 10 Billion Foundation to set-



tle Nazi-era claims, in exchange for the voluntary dismissal of
lawsuits that had been filed against German companies. The
German government has agreed to fund the Foundation when
all such claims pending in United States courts have been
finally dismissed.

On July 17, 2000, the United States and the German gov-
ernment signed the Foundation Agreement. The Agreement
recognizes "as legitimate the interest German companies have
in all-embracing and enduring legal peace.” It also states that
"it would be in the interests of both parties for the Foundation
to be the exclusive remedy and forum for addressing all
clamg ] that have been or may be asserted against German
companies' arising from Nazi-era activities. Foundation
Agreement at 2, 4.

The United States, in Article 2 of the Foundation Agree-
ment, agreed to the following in pertinent part:

(1) The United States shall, in all casesin which the
United States is notified that a claim described in
article 1 (1) has been asserted in a court in the
United States, inform its courts through a Statement
of Interest . . . that it would be in the foreign policy
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interests of the United States for the Foundation to
be the exclusive remedy and forum for resolving
such claims asserted against German companies. . .
and that dismissal of such caseswould beinitsfor-
eign policy interest.

(2) The United States, recognizing the importance of
the objectives of this agreement, including all-
embracing and enduring legal peace, shall, ina
timely manner, use its best efforts, in a manner it
considers appropriate, to achieve these objectives
with state and local governments.

Annex B of the Foundation Agreement explains that the

United States will "recommend dismissal” of lawsuits "on any
valid legal ground." Paragraph seven of Annex B recognizes,
however, that the "United States does not suggest that its pol-
icy interests concerning the Foundation in themselves provide
an independent legal basis for dismissal, but will reinforce the
point that U.S. policy interests favor dismissal on any valid



legal ground.”
b. The ICHEIC

The ICHEIC was established in 1998 by NAIC in coopera-
tion with several European insurance companies, European
regulators, representatives of nongovernmental organizations,
and the State of Israel. The United States has the status of an
"observer." The ICHEIC isavoluntary, private organization
that was created with the goal of implementing a'just process
. .. that will expeditiously address the issue of unpaid
[Holocaust-era] insurance policies.” The ICHEIC creates an
"International Commission" that is charged with initiating an
"Investigatory process to determine the current status of those
insurance policies. . . for which claims arefiled. " To assess
the remaining unpaid insurance policies of Holocaust victims,
"areasonable review will be made of the participating compa-
nies files."
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c. The Swiss-US Joint Statement

At the inaugura meeting of the Swiss-US Joint Economic
Commission in January 2000, the two countries issued a Joint
Statement stating that they "[h]ave decided to endow their
partnership with along-lasting perspective, through continued
and institutionalized dialogue." Section 2.4(b) of an "Action
Plan" annexed to the Joint Statement notes that many Swiss
insurance companies have settled insurance lawsuits, and
"U.S. authorities will call on the U.S. State insurance Com-
missioners and State |legidative bodies to refrain from taking
unwarranted investigative initiatives or from threatening or
actually using sanctions against Swiss insurers.”

We next consider the effect of those three actions on the
validity of HVIRA. Significantly, Plaintiffs do not argue that
HVIRA is preempted by any of the three. Instead, Plaintiffs
claim that the three actions simply are evidence of aforeign
policy with which HVIRA conflicts. We are not persuaded.

First, we question whether thereisin fact any policy

conflict between HVIRA, the enactment of which Congress
encouraged in the federal Holocaust Act, and the executive
branch initiatives. HVIRA seeks information for two main
purposes. enabling victims of the Holocaust to know whether
they have insurance claims, and protecting Californians from



insurers that have not paid valid claims. The second purpose
conflicts with no federal policy of which we are aware. The
first is consistent with the overall goal of the three initiatives:
to resolve Holocaust-era claims. In other words, the Holocaust
Act, HVIRA, and the executive branch initiatives share the
same policy objective, athough they seek to achieve that pol-
icy objective by varying techniques.

Second, we note that two of the executive branch initiatives
are country-specific. The German Foundation Agreement per-
tainsto German insurers. The Swiss-US Joint Statement per-
tains to Swissinsurers. That being so, neither of those
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initiatives governs with respect to Generali (an Italian insurer)
or Winterthur (which apparently has affiliates throughout
Europe).

Third, as Plaintiffs concede, none of the three initiatives

has preemptive effect. The German Foundation Agreement
mentions the United States interest in the voluntary dismissal
of lawsuits against German corporations and, by its terms,
"does not suggest that [the United States | policy interests
concerning the Foundation in themselves provide an indepen-
dent legal basis for dismissal” of any lawsuit. Foundation
Agreement, Annex B, 7. The ICHEIC is not an officid
executive branch action at al; it isavoluntary, private organi-
zation in which the United States has the role of a mere
observer.

Of the three, only the Swiss-US Joint Statement refers spe-
cificaly to apolicy on gathering information about
Holocaust-era insurance policies. the executive branch "will
call on the U.S. State insurance Commissioners and State leg-
idative bodies to refrain from taking unwarranted investiga-
tive initiatives or from threatening or actually using sanctions
against Swissinsurers." Swiss-US Joint Statement, Action
Plan § 2.4(b). That is hortatory, not mandatory, wording. But
even if we were to assume that a conflict exists between the
Holocaust Act and the Swiss-US Joint Statement with regard
to seeking information from Swiss insurers,7 Congress' action
controlsin thisinstance. Article |, 8 8 of the United States
Congtitution expresdy grants Congress the authority to regu-
late foreign commerce. Articlell, § 2 of the Constitution
grants the executive branch the authority, with the consent of
the Senate, to make treaties but, as noted, the Swiss-US Joint



7 It isunclear from the Swiss-US Joint Statement what "investigative ini-
tiatives' by "State legidative bodies" are considered to be "unwarranted.”
(Emphasis added.) By implication, states may seek information if the
inquiry is"warranted.” Arguably, the Holocaust Act is a statement from
Congress that statutes like HVIRA are warranted.
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Statement is not atreaty, and preemption is not an issue here.
Plaintiffs argument that a"policy interest” found in an exec-
utive branch "Joint Statement” creating an Economic Com-
mission trumps Congress express constitutional authority to
regulate foreign commerce isincorrect.8

In this connection, Plaintiffs draw our attention to lettersin
which executive branch officias argue that HVIRA does con-
flict with the federal government's policy concerning
Holocaust-era claims. In Barclays, the Supreme Court
rejected asimilar argument. The plaintiff in Barclays had
pointed to "a series of Executive Branch actions, statements,
and amicusfilings. . . that, taken together, . . . congtitute a
clear federal directive proscribing States' use of worldwide
combined reporting.” 512 U.S. at 328 (citation and internal
quotation marks omitted). The Court held that the executive
branch's actions " cannot perform the service for which [the
plaintiff] would enlist them. The Constitution expressy grants
Congress, not the President, the power to “regulate Commerce
with foreign Nations." " Id. at 328-29 (quoting U.S. Const. art.
|, 88, cl. 3).

In conclusion, the district court erred when it held that
Plaintiffs established alikelihood of success on the question
whether HVIRA violates the Commerce Clause.

C. The Foreign Affairs Power

The district court also held that Plaintiffs established a
probability of success on their claim that HVIRA violates the
federal government's power over foreign affairs. The court
reasoned, and Plaintiffs argue, that HVIRA has more than an
"incidenta effect on foreign countries' and has the potential

8 Cf. Louis Henkin, Foreign Affairs and the U.S. Constitution 89 (2d ed.
1996) ("Whatever, then, the President might have authority to do by treaty
or other international agreement, he cannot unilaterally regulate commerce
with foreign nations. . . .").
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to "disrupt and embarrass’ the federal government in the field
of foreign relations. We disagree as a matter of law.

1. Relevant Law

The federal government's foreign affairs power is not
mentioned expressly in the text of the Congtitution but, rather,
is derived from the structure of the Constitution and the nature
of federalism.9 See generally Harold G. Maier, Preemption of
State Law: A Recommended Analysis, 83 Am. J. Int'l L. 832,
836-37 (1989). The power israrely invoked by the courts; the
Supreme Court has not applied it in more than 30 years, since
Zschernig v. Miller, 389 U.S. 429 (1968).

The plaintiff in Zschernig challenged an Oregon probate

law that allowed aforeign citizen to inherit from a decedent's
estate only if United States citizens could inherit from a dece-
dent's estate in the foreign citizen's country. The Supreme
Court had held in Clark v. Allen, 331 U.S. 503, 517 (1947),
that a California probate law with a similar reciprocity provi-
sion did not, on its face, violate the Constitution, because the
statute had only "some incidental or indirect effect in foreign
countries." In Zschernig, the Court refused to reconsider its
facia holding in Clark, but held that Oregon's statute, as
applied, was an uncongtitutiona "intrusion by the State into
the field of foreign affairs which the Congtitution entrusts to
the President and the Congress.” 389 U.S. at 432-33.

The Court in Zschernig pointed, with disapproval, to many
examples of judges pontificating on the policies of foreign
nations. Id. at 433-34. The Court concluded that "the type of

9 The foreign affairs power also has been referred to as "dormant foreign
relations preemption.” Curtis A. Bradley & Jack L, Goldsmith, Customary
International Law as Federal Common Law: A Critique of the Modern
Position, 110 Harv. L. Rev. 815, 864 (1997); see also Harold Hongju Koh,
Is International Law Really State Law?, 111 Harv. L. Rev. 1824, 1847
(1998).
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probate law that Oregon enforces affects international rela-
tionsin apersistent and subtle way." Id. at 440. The Court
observed that " “international controversies of the gravest
moment, sometimes even leading to war, may arise from real
or imagined wrongs to another's subjects inflicted, or permit-



ted, by agovernment.' " 1d. at 441 (quoting Hines v. David-
owitz, 312 U.S. 52, 64 (1941)). Here, of course, we address
afacial (Clark), not an as-applied (Zschernig) challenge.

The parties call our attention to two more recent cases in
which other circuit courts have confronted a foreign affairs
challenge. In National Foreign Trade Council v. Natsios, 181
F.3d 38, 51-52 (1st Cir. 1999), the First Circuit held that a
Massachusetts law that prohibited state agencies from pur-
chasing goods from companies doing business with a specific
country, Burma (the Burma Law), violated the foreign affairs
power, the dormant Commerce Clause, and the Supremacy
Clause. Notably, the Supreme Court affirmed the First Cir-
cuit's ruling that the Burma Law was preempted by federal
law under the Supremacy Clause, but the Court did not rule
on the foreign affairs question. Crosby v. National Foreign
Trade Council, 120 S. Ct. 2288, 2294-95 n.8 (2000).

In Trojan Technologies, Inc. v. Pennsylvania, 916 F.2d

903 (3d Cir. 1990), a Canadian corporation argued that a
Pennsylvania"Buy American” law violated the foreign affairs
power. The Third Circuit held that the statute did not violate
the Commerce Clause, the Supremacy Clause, or the foreign
affairs power. The court reasoned that "any state law that
involves the state in the actual conduct of foreign affairsis
uncongtitutional,” but "any action that has only some inciden-
tal or indirect effect in foreign countries' isnot. 1d. at 913
(citation and internal quotation marks omitted). The court
then held that the "Buy American" statute'exhibits none of
the dangers attendant on the statute reviewed" in Zschernig,
because: (1) Pennsylvania’s statute provided no opportunity
for state officials to comment on the nature of foreign
regimes; (2) the Pennsylvania statute, on its face, did not sin-
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gle out any particular foreign country; (3) there was no evi-
dence that the statute had been applied selectively according
to attitudes concerning foreign policy; and (4) there was evi-
dence that Congress had recently directed its attention to
"Buy American" statutes, but did not take steps to preempt
them.10 Id. at 913-14; see dso K.S.B. Technical Sales Corp. V.
North Jersey Dist. Water Supply Comm'n, 381 A.2d 774, 784
(N.J. 1977) (holding that New Jersey's "Buy American” stat-
ute did not violate the foreign affairs power because it did not
"result demonstrably in asignificant and direct impact upon
foreign affairs"). But see Bethlehem Steel Corp. v. Board of




Comm’rs, 276 Cal. App. 2d 221, 225-27 (Ct. App. 1969)
(holding that a California”Buy American" statute violated the
foreign affairs power).

2. Zschernig Does Not Apply to HVIRA

We are not persuaded that Zschernig applies to

HVIRA. In Zschernig, the Oregon probate statute violated the
foreign affairs power because, as applied, it allowed Oregon
judges to insult foreign nations. 389 U.S. at 433-35. In Clark,
the Court held that asimilar California statute, on its face, did
not violate the Constitution. See Zschernig, 389 U.S. at 432
(noting that, in Clark, the Court held that"a general reciproc-
ity clause did not on its face intrude on the federal domain”).
HVIRA regulates insurance companies that do businessin
Californiaand are, or are related to, companies that issued
Holocaust-erainsurance policies. No Plaintiff isaforeign
government, nor is any Plaintiff owned in whole or in part by
aforeign government; they are, smply, businesses. Unlike the
statute considered in Natsios, HVIRA does not refer to any
particular country. Asin Trojan, there is no evidence that
HVIRA would be applied in away that would implicate the
diplomatic concerns mentioned in Zschernig.

10 The Trojan court's fourth reason echoes the reasoning of the foreign
commerce cases, Barclays and Wardair Canada, discussed, in Part B(3),
above.
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Because Zschernig has been applied so sparingly,
because Clark remains intact, and because the Supreme
Court's foreign commerce cases have taken a different
approach (as we discussed above), we hesitate to apply
Zschernigto afacial challenge to state statutes involving "for-
eign affairs’ () but that mainly involve foreign commerce
and (b) that are not directed at a particular country. HVIRA,
on itsface, involves commerce alone, and it isnot, on its face,
directed at any particular foreign country. For those reasons,
we conclude that Zschernig does not govern.

D. The Due Process Clause Claim

Plaintiffs Generali and Winterthur argue that HVIRA vio-
lates the "legidative prong" of the Due Process Clause, which
"limits the power of aforum state to apply its substantive law
to factual and legal situations with which it haslittle or no



contact." Additionally, Winterthur argues that HVIRA "vio-
lates the most basic notions of fundamental fairness ™ because
it takes "away the licenses of Californiainsurersfor failure to
perform tasks that are literally impossible.” Moreover, Win-
terthur asserts, the reporting requirement is "arbitrary and
irrational."

Paintiffs cite arecent case, Gerling Global Reins. Corp. v.
Nelson, 123 F. Supp. 2d 1298, 1303-04 (N.D. Fla. 2000), in
which the District Court for the Northern District of Florida
held that a Florida Holocaust-era insurance statute violates the
legidative prong of the Due Process Clause. The court noted
that, under Eleventh Circuit precedent, there must be " “some
minimal contact between a State and the regulated subject
before it can, consistently with the requirements of due pro-
cess, exercise legiglative jurisdiction.' " 1d. at 1301 (quoting
American Charities for Reasonable Fundraising Reg., Inc. v.
Pinellas County, 221 F.3d 1211, 1216 (11th Cir. 2000)).

It is possible that HVIRA violates the Due Process Clause,
but the district court did not reach that issue, and it is not fully
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developed in the record or in the briefs presented to this court.
We leave the preliminary injunction in place in order to give
the district court an opportunity to consider whether Plaintiffs
are likely to succeed on the merits.11 (Defendant does not
challenge the district court's conclusion that Plaintiffs estab-
lished alikelihood of irreparable harm; they may lose the
right to continue to do businessin Californiaif the statute
takes effect.)

CONCLUSION

We hold that the district court erred when it decided

that HVIRA violates the dormant Commerce Clause and the
foreign affairs power. However, because the district court has
not addressed Plaintiffs claim that HVIRA violates the Due
Process Clause, we |leave the preliminary injunction in place
and remand for further proceedings.

Preliminary injunction AFFIRMED; REMANDED for fur-
ther proceedings.

11 Defendant acknowledged at oral argument that a serious question may



exist concerning HVIRA and the Due Process Clause. When questioned
about whether HVIRA requires that the Commissioner suspend the license
of aCaliforniainsurer who is unable to produce the information required
by HVIRA, either because of European privacy laws or because the com-
pany has no control over the information, counsel stated that HVIRA
requires the suspension of the license nonetheless. Counsel then said that
theissue "isreally adue processissue’ and that any evidence of a compa-
ny's inability to produce information should be evaluated "as part of adue
process analysis, and that's where we think that issue properly lies."
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